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Motion Practice in
a Child Sex Case

Have a bias toward action — let’s see something
happen now. You can break that big plan into
small steps and take the first step right away.

— Indira Gandhi, Indian Statesman
(1917-1984)

otion practice is an essential feature of a vigor-

ous defense to a child sexual abuse case. A well-

prepared defense lawyer will use the informa-
tion that she has gathered through a review of the inves-
tigative materials and an independent investigation and
consultation with experts in order to prepare and file
motions to get more discovery, block inadmissible evi-
dence, and develop the defense theme. In the run up to
trial, motion practice will play a critical role in establish-
ing the parameters of the government and the defense

Editor’s Note: Kathleen Stilling's previous article
discussing how to defend a child sexual abuse case
appeared in The Champion in April 2015, That article
gave criminal defense lawyers a basic plan for
preparing, analyzing, and investigating child sex cases.
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cases. A lawyer must carefully evaluate the use of all
available motions to expand her ability to support the
defense and to restrict the flow of negative, and often dis-
torted, information to the jury. A successful defense may
rest on the decisions made in these pretrial hearings.

Motions for Disclosure

Things don’t turn up in this world until
somebody turns them up.

— James A. Garfield, American president
(1831-1881)

Discovery Statutes and Brady Demands

A defense lawyer should always look first to the use of
state statutes and other regular channels of discovery and
use them to obtain discovery beyond the police reports. If
the child has a history of lying about things to get out of
trouble, a pattern of relevant sexual behaviors, or mental
health problems, a specific demand for evidence and
information relating to those items may put the govern-
ment under an obligation to seek it and provide it to the
defense under state discovery rules even when the Brady
case does not apply. Consider these examples:

1. Evidence may exist to suggest that the child was
assaulted by another person whom the child is try-
ing to protect by accusing the client.’

2. The government may be aware of a motive to
manipulate the child to obtain monetary gain,
revenge, or leverage.’
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3. The government may try to with-
hold unedited recordings or tran-
scripts of witness interviews.’

4. Failure to disclose the existence of
photographs of text messages and
the existence of a SANE exam report
were discovery violations, but not
sufficient grounds for a mistrial.!

Defense counsel should demand
copies of text messages or forensic
downloads of the complainant’s digital
devices in cases in which the parties are
known to each other and there may be
exculpatory content. A generic demand
for exculpatory evidence will not neces-
sarily suffice to compel the government
to seek and disclose the information. All
Brady demands should be specific and
grounded in the facts.” The client or a
good investigator will often hear infor-
mation about the child and her family
from friendly sources and the attorney
can use these facts to support the
demand for disclosure.

Counseling Records

In most cases, under the advice of a
social worker, the alleged victim will
undergo therapy to process and recover
from the alleged assault. It is the rare
case in which this does not occur.
Therapists, especially those who work
with children, do not challenge com-
plainants about the allegations but pro-
vide therapy on the assumption that the
abuse occurred as reported and that the
child’s perceptions and beliefs are real.
This means that even if the abuse is dis-
cussed in the therapy, the therapist may
or may not write about the specifics of
the child’s disclosure but may concen-
trate more on the child’s emotions. Why
are these records important?

The records are potentially valuable
because a high likelihood still exists that
the records will contain some additional
detail about the alleged abuse that will be
helpful to the defense. Statements about
the allegations made by the child over time
may also reveal variations or developing
stories that may show evidence of coach-
ing or adult interference. The defense
expert can use the records to better under-
stand the child and the reasons she or
interested adults may have in promoting a
false allegation. The records may also
reflect the involvement of interested adults
in the therapy. There may also be evidence
of developmental disabilities, mental
health problems and memory deficits that
could affect the child’s ability to accurately
perceive events, remember them, and
retrieve the memories.
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Because counseling records are cov-
ered by statutory privileges and are confi-
dential records, they are not easy to obtain.
Generally, the defense lawyer must at the
very least demonstrate a reasonable likeli-
hood or certainty that they will contain
material evidence helpful to the defense.”

1. If the records are alleged to contain
information that suggests that the
child has a mental illness that affects
her ability to process or retain mem-
ories or that distorts reality, the argu-
ment is more likely to succeed.’

2. If the records are alleged to include
information about other assaults
that may show that the child had an
alternate source of information
about sexual behavior, the informa-
tion may be admissible and material
to rebut the inference or claim that
the client’s alleged assault was the
source for the child’s knowledge of
sexual matters.” This evidence
would still be subject to objections
based on state rape shield laws.

3. Ifthe records disclose the identity of
another perpetrator who may be
responsible for the abuse, this
would be material to the defense.”

4, Information about inconsistent
reports and possible coaching by
child protection workers may form
the basis for a court’s decision to
release confidential records."

5. For complainants who are of an age
to have engaged in alcohol or drug
treatment, those records may also be
relevant to impeach the complainant
on the ability to “perceive and recol-
lect events while intoxicated."

If the defense meets the burden, the
court may grant an in camera inspection.
While it is not ideal to have a judge —
many of whom have no defense experience
— review the records for the details critical
to the defense, it is a start. The key in these
inspections may be to educate the judge
carefully on what the lawyer believes may
be found in the records even though this
will also educate the prosecutor on the
defense strategy. In the alternative, it may
be possible to argue that the court give
defense counsel an ex parte hearing to
inform the court about the relevance of
the evidence defense counsel expects to
find.” But while an ex parte hearing may
be required when necessary to protect
defense counsel’s strategy, the court need
not grant one in every case.”

If the child made the initial disclo-
sure during a counseling session in ther-
apy or to a counselor at school, those
records may not be subject to the same
stringent privacy rules. Some statutes
specifically exempt records of such dis-
closures from confidentiality require-
ments.” Moreover, the records of certain
examiners may not come under the
statutory privilege if the language is
examined closely.”

School Records

In many cases, the allegations will
arise at school and the first responder
will be a teacher or school counselor. It is
essential to obtain the records of the first
disclosure and to find out as much as
possible about the circumstances. The
records may provide evidence of motive,
pressure from friends, instances of
untruthfulness, and names of potential
witnesses. The state may also attempt to
argue that the complainant’s behavior at
school demonstrated distress or changes
consistent with children who have been
abused. The records are necessary in
those cases to rebut such inferences."”
These records may be obtained through
subpoena and the court’s decision
whether to issue the subpoena will bal-
ance the confidentiality interests of the
child and parents against the defendant’s
need for the requested information. It is
the defendant’s responsibility to articu-
late the need for the records.”

If the alleged assault took place on
school grounds or during an activity,
the client may face an expulsion hear-
ing. These are due process hearings and
the school or student may call witnesses
to testify, allowing the attorney to get a
preview of the criminal case. School
officials will often attempt to admit the
police reports at the hearing, giving the
attorney a chance to analyze them early
in the investigation. It is essential that
the lawyer control the information
from the client to the school to avoid
any statements that could be subpoe-
naed later by the state.

Motion for Admission:
Rape Shield

Rape shield laws create a sometimes
insurmountable barrier to relevant and
often critical evidence. Evidence that a
child has been involved in consensual sex-
ual activity or molested by a different per-
son may explain why she appears to have
sexual knowledge inconsistent with her
age and development. The young age at
which young adolescents engage in sexual
activity is increasingly the subject of
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research.” For example, an adolescent
accuser’s sexual relationship with another
person may be the key to explaining to a
jury why the allegations against defense
counsel’s client are false or mistaken.

In theory, rape shield laws were
intended to encourage victims to report
the crimes against them by excluding
irrelevant or humiliating evidence of the
alleged victim’s reputation for chastity.
The laws were drafted so broadly, how-
ever, that relevant and essential evidence
could also be prohibited. Over time the
defendant’s constitutional rights to con-
frontation and to present a defense have
opened a small crack in the rape shield
laws. But courts are still reluctant to
allow anything but the most compelling
evidence as an exception to rape shield
laws. Thus, it is essential to carefully link
any proposed sexual evidence regarding
the child witness closely to the defense at
trial.” Defense counsel must be aware
that rules do vary significantly between
the states.”

Courts have allowed evidence that
may otherwise be barred by rape shield
laws in the following circumstances:

1. where the child had some prior sex-
ual experience that would explain
the child’s knowledge of certain sex-
ual practices;”'

2. where the alleged victim had prior
consensual sexual conduct with
another for which she was pun-
ished, in order to establish her
motive to falsify rape accusation
against defendant;*

3. where the child suffered sexual
abuse at the hands of an individual,
not the defendant, a minority of
states do not consider those assaults
to be “sexual conduct” within the
ambit of state rape shield laws;”

4. where the alleged minor victim had
viewed sexually explicit videotapes
and may have acted out what she
saw, causing injuries to her vaginal
area;™ and

5. where the alleged victim feared she
was pregnant by a man who was not
the defendant and the defense was
that she accused him to explain her
possible pregnancy, evidence should
have been allowed.”

Note that statements, fantasies, or
writing about sex may not fall afoul of
rape shield statutes because they are not
considered conduct.”
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Expert Witnesses
for the Defense

[ am not struck so much by
the diversity of testimony as by
the many-sidedness of truth.

— Stanley Baldwin, English
statesman (1867-1947)

Character of the Accused

Expert testimony opining that the
accused does not demonstrate relevant
sexually deviant traits and that this lack
of sexually deviant traits makes it less
probable that the defendant would com-
mit a sex offense may be important evi-
dence in the right case. There is signifi-
cant jurisprudence in Wisconsin allow-
ing the admission of this evidence with-
in certain restrictions.” In Richard A.E,
the court held that the use of psycholog-
ical testimony to establish a pertinent
character trait, lack of sexual deviance,
was admissible and compared this use of
character evidence to other uses of psy-
chological character testimony frequent-
ly offered by the state to explain the
behavior of child sexual assault victims
and victims of domestic violence.”* In
State v. Davis,” the Wisconsin Supreme
Court adopted the reasoning of Richard
A.P, but the court cautioned that such
testimony could result in a waiver of the
accused’s Fifth Amendment right against
self-incrimination if the examination
and opinions are based on the accused’s
version of the events rather than stan-
dardized psychological tests. As always,
however, such testimony is subject to the
court’s discretion and may be excluded.”

The view that psychiatric evidence
regarding a lack of personality traits or
demonstration of sexual deviance may
be admissible in sexual assault cases has
not taken the country by storm but
slowly the idea has taken root." There is
some authority that lay testimony may
also be offered in support of the defen-
dant’s “normalcy, or appropriateness in
interacting with children.”

Improper Interviewing
Techniques and
Suggestibility

There is a growing acceptance in the
law for the proposition that improper
interview techniques may affect the
integrity of the child’s statement. Young
children can be susceptible to suggestive
interview techniques, and these tech-
niques can undermine the reliability of a
child’s account of actual events.” “The
concern is that persons conducting

interviews with the child will, either
inadvertently or purposefully, suggest
facts and promote fantasies that the
child will later ‘remember’ and testify to
as the truth.”™

When evaluating a recorded inter-
view or conducting an investigative
interview regarding the child’s interview
by child protection workers, generally
one should look to see if the interviewer
used an open-ended, gradual technique
— such as the “Stepwise Interview”
developed by Dr. Richard Yuille — while
interviewing the child. If the interviewer
uses the following techniques to get a
disclosure, it is imperative that the
defense attorney seek an expert for help
in evaluating the potential impact:*

—r

. tells the child why she is there;

2. uses leading questions when the
child does not give the “right”
answer.

3. asks the same question repeatedly
when the child does not give the
“right” answer;

4. tells the child what other children or
adults have said about what hap-
pened to them or her;

5. introduces diagrams to the process
in a leading way;

6. introduces dolls to the process at all
or, at least, not until a clear allega-
tion has been made and the use is
limited to clarification;

7. suggests to the child that he has to
stay until he tells “what happened”
to him;

8. fails to determine the meaning of
language the child is using because
adult assumptions about the mean-
ing of words such as “pink button,”
“the hard,” and “wiener” may not be
accurate;

9. uses threats or bribes to get the child
to confirm the abuse; or

10. uses multiple interviews to get the

child to confirm the abuse.

The basic issue courts address at a
pretrial taint hearing in order to deter-
mine the reliability of the statements
made by an alleged child sex abuse wit-
nesses is whether pretrial events and/or
the investigatory interviews were so sug-
gestive that they give rise to substantial
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likelihood of irreparably mistaken or
false recollection of material facts bear-
ing on the defendant’s guilt.** Other
states have rejected the notion of a “taint
hearing,” finding that no extraordinary
justification exists to create a competen-
cy issue for child witnesses and that
juries are able to determine the credibil-
ity issues created by improper interview
techniques.” In this instance, expert tes-
timony regarding suggestive techniques
may still be relevant and admissible to
challenge the child’s credibility.”

It is critical to include arguments
asserting the Sixth Amendment right to
present a defense when filing a motion to
present expert testimony on this issue. The
admissibility of expert evidence is a discre-
tionary decision that will be upheld unless
it infringes on a constitutional right.
Finally, defense counsel should read the
books and articles written by the
researchers who are analyzing this area so
critical to a successful defense.”

Child Development

Children are not small adults: they
don’t think like adults, talk like adults or
make decisions for the same reasons that
adults do. In order to persuasively pres-
ent a defense, the attorney must spend
the time to understand the child witness
or witnesses in the case, including the
child’s intelligence, level of speech, and
emotional development. To the extent
possible, one should also learn about the
adults in the child’s life, including any
issues that could impact the child, such
as death, divorce, abuse, or alcohol and
other drug abuse (AODA) issues. Having
a child psychologist on board to read the
reports, view the videotaped interview,
and give defense counsel impressions on
these points can be invaluable. Even if
the psychologist cannot provide expert
testimony in the case, a consultation
may still be worth the effort to help
defense counsel prepare for the cross-
examination. Even reading books about
child development will provide some
ideas about the language and concepts
that may be more likely to encourage
helpful answers."

Medical Testimony

In many cases, the medical exam
performed on the child as part of the
sexual assault evaluation will become an
issue at trial. Whether or not there are
physical findings consistent with the
reported assault, the government may
feel compelled to put the doctor on the
stand. If there are no significant find-
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ings, the prosecutor, realizing that the
defense may argue that this evidence
supports the defense, will have the doc-
tor testify that most children do not
exhibit physical signs of assault, even
when penetration is involved. There are
no physical signs, the doctor may
explain, because the tissue is highly vas-
cularized and heals quickly or because
there is enormous variability in the
dimensions and structure of the genitals.
On the other hand, if anomalies are
revealed in the exam, the doctor will
assert that they are evidence of abuse.

In either instance, the defense
attorney must understand the function
and protocol of the forensic physical
exam and be prepared to cross-examine
the doctor to lessen the impact of the
testimony or to raise defense argu-
ments. Often this means consulting
with a doctor, retaining one to testify, or
performing other research. For exam-
ple, depending on the position of the
child during the exam, the skill and
experience of the doctor performing it
and the type of artifact discovered, it
may be possible to successfully chal-
lenge the prosecution’s doctor.*

Courts rarely grant defense medical
exams of a child witness, but a defense
exam should be pursued in the right case.”

Defense Psychological
Evaluation of
the Child Witness

In limited circumstances, a trial
court may order that the child witness
submit to a defense psychological exam-
ination. Most prosecutors will tailor the
evidence to avoid triggering such an
examination. But when the state declares
that it plans to present in its case-in-
chief the testimony of one or more
experts who have personally examined a
victim of an alleged sexual assault, and
will testify that the victim'’s behavior is
consistent with the behaviors of other
victims of sexual assault, a defendant
may request a psychological examina-
tion of the victim.* Defense counsel
should be on the alert even when the
prosecution asserts that it will only use
the treating therapist as a fact witness
because the witness may stray from the
script.’ Whether the court allows the
examination will depend on a number of
factors that balance the defendant’s right
to present a defense and the witness’s
privacy interests:

1. the nature of the examination
requested and the intrusiveness
inherent in that examination;

2. the victim’s age;

3. the resulting physical and/or emo-
tional effects of the examination on
the victim;

4. the probative value of the examina-
tion to the issue before the court;

5. the remoteness in time of the exam-
ination to the alleged criminal act;
and

6. the evidence already available for
the defendant’s use.

States may have different standards
and methods of dealing with a defense
request for a psychological examination
of an alleged victim."”

Expert Witnesses and
Forensic Evidence
for the Prosecution

Child Sexual Abuse
Accommodation Syndrome

In some cases, the government may
seek to introduce Child Sexual Abuse
Accommodation Syndrome (CSAAS)
evidence. The purpose of such testimony
is to explain behavior that is inconsistent
with a lay person’s view of likely behav-
ior after an assault, to bolster the credi-
bility of the witness, and to show that
such behavior is consistent with that of a
child who has experienced an assault.

For example, the prosecutor may
offer this expert testimony to explain a
delayed report or recantation or some
other behavior that may appear strange
to the jury. In those cases, the state may
present expert testimony explaining that
delayed reports or recantations are com-
mon behaviors among validated sexual
abuse victims to support the credibility
of their witness.*

Sometimes the cluster of behaviors
reportedly shown by validated abuse vic-
tims is referred to as “sexual abuse
accommodation syndrome.” The obvi-
ous danger is that the testimony comes
very close in some cases to improper
vouching for the credibility of the wit-
ness. If admitted at all, prosecution
expert testimony should be limited to
explaining that certain conduct, such as a
failure to report the assault or contradic-
tory statements about the assault, may be
the natural product of a victim’s psycho-
logical condition. In some jurisdictions,
testimony is permitted that certain
behavior is consistent with the behavior
of sexual assault victims.” However, if
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the witness attempts to say that the child
is a victim because she exhibited such
behaviors, this may result in improper
vouching for the truthfulness of the child
witness by a professional whose opinion
many jurors will accept as scientific
truth.* Even a parent’s lay testimony dis-
cussing behavioral changes she claims
the child demonstrated and intimating
that she learned about the “signs” from
counselors may cross the line."

In contrast, a minority of states do
not allow expert testimony on “child sex-
ual abuse accommodation syndrome” at
all.” Courts have also been reluctant to
allow the CSAAS expert to testify about
the so-called statistical evidence of false
allegations made by children that exhibit
the traits consistent with the syndrome.™

When defense counsel receives
notice that the government intends to
offer expert testimony of this type, she
should file motions in limine to obtain
the exact parameters in writing. If it
appears that the subject matter or scope
of the testimony will go beyond what is
permitted by case law within the juris-
diction or if the testimony has not been
subjected to a Daubert or Frye challenge,
then this should be filed. Some jurisdic-
tions refuse to admit the testimony sole-
ly because the proponent (the govern-
ment) has not demonstrated the validity
of CSAAS testimony.” Depending on the
nature of the testimony and the jurisdic-
tion, CSAAS testimony may not be con-
sidered scientific testimony requiring a
Daubert/Frye hearing.” Some jurisdic-
tions have found that a Daubert/Frye
hearing is not required because the testi-
mony is well accepted in the psychology
community.® At trial, defense counsel
must listen carefully to the state expert’s
testimony and hold the prosecution to
compliance with the court order.
Otherwise, experts tend to go astray with
disastrous results.

Defense counsel should also be pre-
pared to refute this testimony with an
expert to discuss how these behaviors
may also be consistent with the behavior
of non-abused children and to explain
how interviewing techniques used with
the child may have led to a false or mis-
taken accusation. The expert may also be
able to point to other factors about the
child or her life that could provide a
motive to falsely accuse the client.
Failure to allow such testimony may
implicate the constitutional right to
present a defense.” Defense counsel
should also be prepared to challenge a
child’s general competency to testify if
the child does not appear to understand
the need to tell the truth.”
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Interviewing Techniques
and Suggestibility

The prosecution also has an interest
in bolstering the reliability of the inter-
viewer’s techniques to neutralize the
prosecution from the argument that the
interviewer tainted the child through
suggestive questions. Discussing the
methods used in the interview and the
purpose of using open-ended questions
or developing rapport is generally
acceptable as relevant and admissible.”

However, the expert should not be
allowed to testify that these methods
generally result in a reliable or truthful
statement, or that they did so in this
case. The expert should alse not give an
opinion as to the general suggestiveness
of the child’s personality absent a psy-
chological examination, which should
then trigger a request from the defense
for its own exam of the child.

In Krueger, a social worker was
asked whether she had formed an opin-
ion as to whether or not the child “was
the product of any suggestibility or any
coaching.” She responded that she had
formed an opinion and “did not get
that” from the child. She then elaborat-
ed: “She did not appear to me to be high-
ly sophisticated so that she could main-
tain that kind of consistency throughout
unless it was something that she had
experienced.”™ The court found this to
be tantamount to improper vouching
and reversed. A motion in limine to
exclude such evidence or to limit the tes-
timony to allowable questions and
answers is wise in these cases.

‘Other Acts’ Evidence

The power of “other acts” evidence
to distract the jury from the case at hand
cannot be denied. The prosecution may
seek to present two main forms of evi-
dence. First, the state may seek to intro-
duce evidence of uncharged prior acts
of sexual assault involving the same wit-
nesses who testify at trial. This evidence
is addressed using the same theories of
defense and motive as the case-in-chief.
Second, and exponentially more damag-
ing, is evidence regarding assaults
against other individuals, whether there
has been a conviction in the case or not.
Most courts will allow the testimony if
the acts bear any resemblance to the
charged offenses. This is true even in
cases in which the “other acts” never
resulted in conviction, are decades in
the past, or are dissimilar to the pending
case in the age or gender of the com-
plaining witness or modus operandi of

the assault. The courts allow this
“greater latitude” in admitting this evi-
dence in child sexual assault cases
because of the perceived difficulty in
obtaining a conviction.”

It is still worthwhile to vigorously
contest the use of “other acts” evidence
if for no other reason than to identify
the parameters of the evidence, instruc-
tions and argument, and to seek the
least prejudicial form of such evidence.
If the misconduct concerns adults, there
is a much better chance that it will be
excluded.” Since much discretion is
vested in the trial court, the judge may
grant some compromise if the defense
aggressively contests other acts evi-
dence, and the defense may even win the
occasional motion.”

Expert Testimony
on Grooming

The defense team should be on the
alert for the state’s attempt to introduce
evidence that the client was involved in
“arooming” the child for the assaultive
behavior. For example, an expert might
describe such behavior as follows:

Dr. Bivens also testified about
four “primary processes” abusers
utilize: (1) seduction and testing,
which “involves taking normal
adult=child touch, which would
be a hug, a kiss, that sort of affec-
tionate touching, ... and slowly
incorporating sexual touch™; (2)
masking sex as a game, such as
wrestling or tickling; (3) emo-
tional-verbal coercion, in which
the abuser talks about sex overtly
or rewards for having sex, or tells
the child that he or she will avoid
punishment for other acts if the
child has sex with the abuser; and
(4) taking advantage of the child
in a vulnerable position, such as
approaching a child who is sleep-
ing or who has just taken a bath.**

This testimony has been allowed in a
number of states but should still be chal-
lenged. The testimony must still be limit-
ed to the scope of the witness’s expertise.”
Even if the case law is against the defen-
dant’s position, the minority opinion
today could be the majority opinion in
defendant’s case.” This testimony can also
easily cross into forbidden “vouching” ter-
ritory.” It is wise to get as detailed an offer
of proof as possible and challenge the reli-
ability of the proposed evidence and the
expert’s credentials. Even if there is unfa-
vorable case law in defense counsel’s juris-

THE CHAMPION



IN A CHILD SEX CASE

MOTION PRACTICE

30

diction, he may still be able to argue that
the testimony or the expert does not fit the
allowable parameters.

An argument can also be made that
this is impermissible “profiling” testimo-
ny. The prosecution may not use “profile”
evidence as substantive evidence to show
that a defendant “fits the profile” of one
who commits a specific type of crime
and, therefore, must have committed the
offense at issue.” In Jones, a drug case, the
trial court allowed a drug enforcement
agent to testify that crack dealers exhibit-
ed certain behaviors, such as possessing a
certain amount of drugs or not keeping
their money in a bank.*® The Court of
Appeals for the Fourth Circuit held that it
was improper for the government to
attempt to establish the defendant’s guilt
by showing that he has the same charac-
teristics as a drug courier.” The “groom-
ing” testimony in a case may have a lot in
common with profiling evidence if
defense counsel looks carefully.

State’s Motion to
Present the Child’s
Recorded Interview

Many states now have statutes per-
mitting the presentation of the child’s
recorded interview. The statements made
during these interviews are testimonial.
Consequently, in order to comply with the
Sixth Amendment the statutes should pro-
vide either for the child to be produced for
cross-examination immediately after the
recording is concluded or for the defense
to be given a full opportunity for cross-
examination prior to trial.”

The statutes often contain require-
ments regarding notice, the use of an oath
or affirmation, the accuracy of the record-
ing, and other procedural matters. The
defense must hold the prosecution to
scrupulous compliance with each and
every one of the requirements by use of
motions to exclude the recording. For
example, interviewers in some jurisdic-
tions fail to administer the oath to a child
witness, who is age appropriate, preferring
to ask the routine questions about truth
and lies. Others may produce recordings
that do not accurately show the demeanor
of the child or in which the child can be
heard. Obviously, these elements are essen-
tial if the jury is going to evaluate the cred-
ibility of the witness. Further, the entire
interview should be carefully reviewed for
objectionable, unfairly prejudicial, and
irrelevant material. Even an interview the
court ruled admissible may have content
that should be excised before it is present-
ed to the jury.
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Recorded and
Closed-Circuit
Examination of Children
in Lieu of Testimony

Many states also have statutes permit-
ting the prosecution to conduct a recorded
direct and cross-examination of the child
witness to present to the jury in lieu of live
testimony. If the statute provides for a full
and fair cross-examination of the witness
and there are compelling circumstances, it
will probably survive a challenge under
Crawford v. Washington,”" which failed to
overrule Maryland v. Craig”

In Maryland v. Craig, the US.
Supreme Court allowed the use of one-
way closed-circuit television to conduct
the examination of the child outside the
presence of the defendant. The statute pro-
vided for the use of the televised testimony
during a proceeding or trial and required
the prosecution to demonstrate that “testi-
mony by the child victim in the courtroom
will result in the child suffering serious
emotional distress such that the child can-
not reasonably communicate.” The pros-
ecution was also required to show that the
defendant’s presence would cause the child
trauma in order to use closed-circuit tele-
vision.” The court opined that “rigorous
and contemporaneous cross-examina-
tion” could alleviate the need for face-to-
face confrontation.”

The government could use the Craig
case to support the use of recorded testi-
mony in cases where there is a compelling
need and a fair cross-examination is per-
mitted. The use of this process unfortu-
nately conveys the message that the client
has harmed the child so severely that she is
being sequestered from him for her pro-
tection. Therefore, defense counsel should
vigorously contest the process and insist
on in-court confrontation.

To make a defense attorney’s job more
difficult, there is often no requirement that
the compelling need be established
through expert testimony. However,
many prosecutors will use expert testimo-
ny to ensure that they are able to establish
that the child witness will be traumatized
by the confrontation with the defendant.
Further, the court should make case-spe-
cific findings on the issue of necessity and
trauma to the witness.”

Again, each state has requirements
that the state must meet in order to use a
recorded examination of the child witness.
Defense counsel should use the motion
hearing to hold the state to the pre-condi-
tions, to examine experts to gain more
information about the witness, and to
define how the procedure will be explained
and presented to the jury.

Hearsay Statements

Prosecutors are very fond of present-
ing hearsay statements of the child witness.
They think, and rightly so, that volume
suggests credibility. “If the child has been
saying the same thing to a host of people,
she must be telling the truth,” becomes the
prosecution theme. Thankfully, in
Crawford v. Washington,” the Supreme
Court slowed the flood of hearsay evi-
dence, barring introduction of statements
that are testimonial in nature unless the
declarant is unavailable and counsel has
had an opportunity to cross-examine the
witness at a prior proceeding. Each pro-
posed statement should be analyzed sepa-
rately for the content, circumstances, and
reasons for proposing its admission.

The nuances of the Crawford decision
are still developing and the admissibility of
hearsay statements is tied to the case facts.
What is testimonial? This is the first ques-
tion. Social workers, teachers, and doctors
are mandatory child abuse reporters.
When they interview a child about sus-
pected abuse, is the statement she gives tes-
timonial? At what point does a police
interview shift from handling an “ongoing
emergency” to an investigative function?
In decisions since Crawford, the court has
clarified some of the facts that may distin-
guish hearsay that is inadmissible under
the confrontation clause. In Davis v.
Washington,” a 911 call was ruled nontes-
timonial because the information was
elicited to enable police to meet an ongo-
ing emergency. However, statements given
after the emergency was resolved for the
purpose of establishing the facts of the
completed crime were testimonial. In
Michigan v. Bryant,” a shooting victim’s
identification and description of the
shooter and the location of the shooting
were ruled nontestimonial statements
because the primary purpose was to meet
an ongoing emergency (the shooter was
still at large).™

A lawyer must also be prepared to dis-
pute the state’s assertion that the witness is
unavailable for the purposes of the excep-
tion. The government may argue that the
defendant has caused the child to be
unable to testify because of threats or
manipulation and that he has forfeited his
right to confrontation because of his own
wrongdoing. In Giles v. California,” the
court clarified that “forfeiture by wrong-
doing” only occurs when the defendant’s
acts are intended to and do prevent the
witness from appearing in court. The pro-
ponent of the statement should prove by a
preponderance of the evidence that the
defendant procured the witness’s unavail-
ability by some direct means.*

To try to meet that standard in child
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sexual assault cases, the prosecution may
assert that the child has been traumatized
by the defendant’s acts and is unable to
testify as a result. This is insufficient to
meet the Giles holding because the prob-
able motivation for the sexual contact is
presumable sexual gratification. The state
may then assert that the child has been
threatened or promised something to
prevent the child from testifying about
the assault in an effort to show forfeiture
by wrongdoing. Defense counsel should
dissect the government’s arguments care-
fully and insist that the prosecutor
demonstrate that the alleged threats meet
the standard of proof and that their pur-
pose was to deter the child from testifying
in court, not just to refrain from telling an
adult in general.® It is important to insist
on good medical or psychiatric testimony
to prove the witness’s unavailability and
then move the court for a defense exami-
nation before this important right is
taken away from the defendant.®

DNA Evidence

Many sexual assault charges involving
children do not have any DNA evidence
for either party to use because the accusa-
tions either do not arise until long past the
time when a sexual assault treatment exam
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could recover DNA or the accusations do
not involve the kind of sexual conduct
likely to leave DNA behind, such as a
fondling accusation. However, in recent
years DNA testing techniques have
advanced to the point where just a few cells
that are recovered may be enough to yield
a person’s DNA profile. Sometimes called
“touch DNA,” such evidence is increasing-
ly found in nonsexual cases, such as bur-
glaries, armed robberies or other offenses
where a suspect may have touched or han-
dled items found at a crime scene. The
same techniques could be and have been
used in child sexual assaults when there is
recent reporting or clothing items are
recovered that may have been in contact
with the alleged perpetrator. To fully chal-
lenge the government’s DNA evidence
requires more time and space than can be
addressed here. But there are a few useful
things to keep in mind.

First, it is important for the defense
lawyer to understand that simply review-
ing a crime lab report of the DNA analyst’s
conclusion that the defendant’s DNA pro-
file was found on some piece of evidence is
not enough to understand what that con-
clusion is based upon or what its probative
value truly is in the case. The conclusory
reports most crime labs produce omit cer-
tain details that may prove critical. The

defense lawyer must not despair merely
because, for example, a client’s DNA is
reported to be found on the alleged vic-
tim'’s panties. There are still many factual
scenarios consistent with the defendant’s
innocence that must be explored.

Second, defense counsel should
obtain the lab “bench sheets,” which are all
handwritten notes, drawings or pictures
documenting the analyst’s observations.
Before any DNA test begins, the analyst
will visually examine the evidence to see
where to take a sample. On panties or bed
linens, for example, the analyst will look
for possible stains and then take a cutting
from that area. Often the analyst will doc-
ument the locations that were visually
examined, either by a hand drawing or
photographs. The location sampled can be
important because some areas are more
potentially incriminating than others.
However, as discussed below, the presence
of DNA even in an incriminating location
like the crotch of panties may have inno-
cent explanations.

Also, counsel must make sure the dis-
covery documents include all computer-
generated reports concerning the DNA test
itself. This will include the extraction,
quantification, and amplification steps as
well as the computer generation of DNA
allele profiles and the statistical probability
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analysis. Most of these documents will
look like Greek to the lay person, but to an
expert they can reveal a great deal about
the test. Defense counsel will want to at
least consult with an expert even if all
defense counsel intends to do is cross-
examine the state’s analyst. The expert can
determine from these documents whether
there may have been contamination noted
in the process, or evidence of artifacts or
possible “allele dropout” that may affect
the probative value of the results.
Especially important in a sexual assault
case, the lab documents will also reveal the
quantity of the DNA found as well as the
existence of possible bodily fluids as the
source of the DNA. If the quantity of
human DNA found is rather low (before it
is multiplied by the PCR method), then
the possibility of an innocent transfer of
DNA must be considered.

Such transference of “touch DNA” is
especially a concern if the accuser lives in
the same home as the defendant, where his
DNA is ever present. For instance, DNA
can be easily transferred to or from the
accuser’s person or clothing via hand tow-
els or bedding without any criminal culpa-
bility on the part of the defendant. Indeed,
studies have shown that a full DNA profile
can be detected even from items never
touched, but which have been in the vicin-
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ity of an individual speaking or coughing.*

A study by Kafarowski and col-
leagues indicated it is even possible to
locate sperm heads after a semen-stained
item has been washed in a washing
machine. In this study, a semen-stained
item was washed with numerous new,
unworn pairs of underwear. Sperm heads
were found on the majority of the under-
wear, thus demonstrating the transfer of
DNA-rich cells in the washer and the per-
sistence of sperm cells.”

The Kafarowski study also raises
another concern — how does one deter-
mine whether the DNA found on an item
is potentially incriminating evidence of a
crime or whether it was innocently trans-
ferred to a background “substrate,” such as
the fabric of underwear? To date, there is
no certain way to identify the bodily source
of human DNA. Nearly all human cells
with a nucleus contain a complete copy of
one’s DNA, so a DNA test cannot identify
whether the DNA is from blood, saliva,
semen, or sweat. Therefore, the crime lab
analyst will first perform presumptive tests
to determine the presence of certain bodily
fluids in an effort to narrow down the
source of the DNA. But none of these tests
are conclusive, so researchers are continu-
ing to investigate other tests to locate spe-
cific molecular components that may
identify the source with more certainty. In
the meantime, questions may persist in
some cases of low-level DNA about
whether the DNA came from semen or
saliva in an incriminating location (e.g.,
panties) or whether it may have been on
the substrate fabric itself, and thus has little
probative value.

As the sensitivity of DNA tests has
increased, so too have concerns about the
transfer of DNA via the packaging of sam-
ples during transport from a collection site
to the crime lab. A recent study showed
that transfer of DNA can occur between
different sites of an item within its packag-
ing. The study showed a loss of DNA from
one location on an item, transfer to the
inside of the packaging, and then its
deposit to other areas of the item or to
other items contained in the same pack-
age.™ This could be a particular concern
when authorities collect clothing or bed
linens during a sexual assault investigation.

Finally, there is currently much con-
troversy in the field of forensics over the
proper way to report the probability of a
DNA database hit. This can be of concern
in a stranger assault case when a suspect is
identified only through a DNA database
search. This past spring, the FBI notified
crime labs there were errors in the data
used to calculate the chances that DNA
found at a crime scene matched an indi-

vidual. The FBI downplayed the impact of
the errors on actual cases, but some state
labs have found the problem to be of seri-
ous concern, particularly in mixed samples
where more than one person's DNA is
found. The Texas DPS recently reported a
re-analysis of one of its cases using a more
conservative analytical approach reduced
the likelihood that the defendant was the
only source of the DNA from 1 in a billion,
down to less than 1 in 100.* Similarly dra-
matic differences in probability calcula-
tions were revealed in a California case.
The defense argued that a different calcu-
lation known as the “database match prob-
ability” (DMP) should be used to calculate
the probability of a client’s database hit.
The DMP was the method recommended
by the National Academies of Sciences in
its 1996 authoritative study on the forensic
use of DNA, but it was not adopted by
crime labs. The difference in the California
case was dramatic: the prosecution’s ran-
dom match probability (RMP) was 1 in 1.1
million, but the calculation using the DMP
was only 1in 3.”

DNA evidence has been increasingly
revealed to be not as infallible as the public
and jurors — may have thought. The
2015 book by NYU law professor Erin
Murphy, Inside the Cell: The Dark Side of
Forensic DNA, shows how DNA typing
can be subject to misuse, mistake, and
error. Defense counsel must become famil-
iar with and continue to follow developing
challenges to the forensic use of DNA in all
cases, including child sexual assaults. The
key is not to give up merely because the
government says it has DNA evidence.

Conclusion

The pretrial motions, use of experts,
and preparation for the government’s
experts will shape the trial and the
defense strategy. Defense attorneys must
thoughtfully consider how they can use
motions to gather information to sup-
port the defense of clients, provide criti-
cal testimony to the jury, and prevent the
prosecution from using inadmissible or
improper evidence to taint the fairness
of the trial that will decide the client’s
fate. With care and hard work, a defense
attorney can achieve a just and success-
ful verdict.

The authors would be grateful to
hear about successtful litigation strategies
in other jurisdictions so that those
strategies can be shared in a future arti-
cle in The Champion.
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